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STATEMENT OF THE CASE

Nature of the Case: This suit seeks enforcement of a limited covenant
not to compete.  The Trial Court denied Relator’s
motion to dismiss under TEX. R. CIV. P. 91a. 
Relator seeks review by mandamus.

Respondent: Hon. Les Hatch, 237th District Court of Lubbock
County, Texas

Relief Requested: Respondent should be compelled to: (a) withdraw
his order denying Relator’s Rule 91a motion; (b)
to dismiss all claims seeking damages as a means
of enforcement of the limited covenant to
compete; and (c) dismiss the claims for breach of
contract, fraud and conspiracy.

x



STATEMENT OF JURISDICTION

Mandamus relief is appropriate for the denial of a Motion to Dismiss

pursuant to TEX. R. CIV. P.  91a. See In re Essex Ins. Co., 450 S.W.3d 524, 528

(Tex. 2014); In re Farmers Texas County Mut. Ins. Co., 621 S.W.3d 261, 266

(Tex. 2021).

STATEMENT REGARDING ORAL ARGUMENT

Relator requests oral argument and believes it would be useful to the court

in this case.

xi



ISSUE PRESENTED

1. Whether the Trial Court abused its discretion by denying Relator’s

motion to dismiss under TEX. R. CIV. P. 91a because the claims against him had no

basis in law and/or in fact.1

1 Without regard to the disposition of the Rule 91a motion presented
for review, certain aspects of the suit in the Trial Court will require the Trial
Court’s consideration.  These include questions relating to the reformation of the
limited covenant not to compete and questions relating to the award of attorneys'
fees.
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STATEMENT OF FACTS

The matters described in this Statement of Facts, due to the nature of the

Rule 91a motion process, are not facts as they existed, but facts as alleged by

Vitela. Relator does not, by reciting the following facts, admit that such facts are

true.

On August 24, 2020, Sal entered into an Intellectual Property Rights

Purchase and Transfer Agreement with Vitela (the “IP Agreement”) related to the

sale and use of the trade name "One Guy From Italy." [Appx. 044] This occurred a

"long time" after Sal was out of the pizza business in Lubbock. [Appx. 032 ¶ 1; 33

¶ 17]

The relevant portion of the Intellectual Property Agreement provides:

Seller cannot open any food business in Lubbock
County, Texas, without the written consent of
GabeVitela Enterprise, LLC.

[Appx. 045, ¶ 3 (d)] 

On May 19, 2022, Totomazza Inc. purchased the real property located at

8008 Abbeville in Lubbock, Lubbock County, Texas (Abbeville location) [Appx.

032, ¶ 11] . The Abbeville location was previously operated as a restaurant.

[Appx. 032, ¶ 11] The purchase included restaurant equipment, including

“[r]efrigeration, freezers, sandwich tables, prep tables, tables, chairs, sinks, patio

1



tables and chairs, and shelfs.” [Appx. 074]

Sal, through Totmazza, Inc., purchased the real estate, which was previously

a restaurant location. Sal specifically sought restaurant property as an investment.

[Appx. 053-054]   Jerry opened and operated Papa V Pizza beginning in October

of 2022. [Appx. 033, ¶ 14] Jerry was a tenant of Totomazza. [Appx. 055]

Vitela, in conclusory fashion, pleads that "[w]ithout Sal’s financial aid and

assistance, Papa V Pizza could not have opened. [Appx. 033-035, ¶15] 

The Plaintiff's First Amended Petition [Appx. 030 et seq] contains no

allegation: (1) that Jerry was constrained by any agreement or any law from

directly competing with Vitela; (2) that Sal has an ownership or operational

interest in Papa V Pizza, or that he is in any way active in the promotion or

operation of the Papa V. Pizza restaurant; or (3) that Sal’s involvement in Papa V

Pizza was anything other than that of a landlord and a tenant relationship. Vitela

does state a factual conclusion that Sal "admitted that he opened a food business"

based upon an exchange in a deposition which does not support that conclusion.

[Appx. 031,  ¶ 10]  

 Vitela filed an application for a Rule 202 deposition and, after obtaining

Court approval, deposed Sal for one hour and twenty minutes. [Appx. 036] Vitela

filed suit on May 26, 2023, seeking recovery of damages for breach of contract.

2



[Appx. 035-037 ¶¶ 22-34]  Sal filed a timely motion under TEX. R. CIV. P. 91a.

[Appx.017 et seq]  In response to the motion, Vitela amended its petition and

included a claim for fraud in very general terms. [Appx.037-039, ¶¶ 35-36] The

Court entered an order denying Sal's motion to dismiss. [Appx. 076] 

3



SUMMARY OF THE ARGUMENT

The Intellectual Property Agreement contains a provision restricting Sal

from opening a food business for an indeterminate period.  Vitela has not pleaded

facts which, even if accepted as true, show that Sal opened a food business. 

Furthermore, because the Intellectual Property Agreement lacks any sort of time

limitation, it cannot be enforced by a suit for damages. TEX. BUS. & COMM. CODE

§§ 15.50 (a); 15.51 (c). Lastly, Vitela's added claims for fraud and conspiracy are

facially deficient and implausible.

Because there are no facts pleaded which, even if accepted as true, would

entitle Vitela to succeed on a claim for breach of contract, fraud, or conspiracy, the

Rule 91a motion was improperly denied.

4



STANDARD OF REVIEW

A court of appeals reviews a ruling under Rule 91a de novo because the

availability of a remedy under the facts alleged is a question of law and the rule's

factual plausibility standard is akin to a legal-sufficiency review. City of Dallas v.

Sanchez, 494 S.W.3d 722, 724 (Tex. 2016).
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ARGUMENT

 Standard of Review - Granting Mandamus Relief

Mandamus relief is appropriate when a petitioner demonstrates a clear abuse

of discretion by the trial court and no adequate remedy by appeal. In re Geomet

Recycling, LLC, 578 S.W.3d 82, 91 (Tex. 2019) (citations omitted). A trial court

abuses its discretion when it improperly denies a Rule 91a motion to dismiss. In re

Farmers Tex. Cty. Mut. Ins. Co., 621 S.W.3d 261, 266 (Tex. 2021) (citing In re

Essex Ins. Co., 450 S.W.3d 524, 528 (Tex. 2014)).

Rule 91a Standard

Texas Rule of Civil Procedure 91a provides that a party “may move to

dismiss a cause of action on the grounds that it has no basis in law or fact.” TEX.

R. CIV.. P. 91a.1. “A cause of action has no basis in law if the allegations, taken as

true, together with inferences reasonably drawn from them, do not entitle the

claimant to the relief sought.” Id. “A cause of action has no basis in fact if no

reasonable person could believe the facts pleaded.” Id. 

In ruling on a Rule 91a motion, a court “may not consider evidence ... and

must decide the motion based solely on the pleading of the cause of action.” TEX.

R. CIV. P. 91a.6. Rule 91a limits the factual inquiry to the pleadings and the

documents attached to the pleadings, but not the legal inquiry of the court. Bethel

6



v. Quilling, 595 S.W.3d 651, 655 (Tex. 2020).

The merits of a Rule 91a motion are reviewed de novo.  City of Dallas v.

Sanchez, 494 S.W.3d 722, 724 (Tex. 2016) (per curiam)). In deciding whether the

trial court properly granted a motion to dismiss under Rule 91a, a reviewing court

applies the fair-notice pleading standard in determining whether the allegations in

the petition were sufficient to allege a cause of action. Lecody v. Anderson, No.

07-20-00020-CV, 2021 WL 1202348, at *3 (Tex. App.—Amarillo Mar. 30, 2021,

no pet.) (mem. op.); see also Thomas v. 462 Thomas Family Props., LP, 559

S.W.3d 634, 639-40 (Tex. App.—Dallas 2018, pet. denied). In conducting review,

the pleadings are liberally construed in favor of the plaintiff.  Koenig v. Blaylock,

497 S.W.3d 595, 599 (Tex. App.—Austin 2016, pet. denied).

The Court is not required, however, to accept conclusory allegations as true. 

“We remain cognizant that ‘[t]hreadbare recitals of the elements of a cause of

action, supported by mere conclusory statements, do not suffice.' "Vasquez v.

Legend Nat. Gas III, LP, 492 S.W.3d 448, 451 (Tex. App.—San Antonio 2016,

pet. denied) (quoting GoDaddy.com, LLC v. Toups, 429 S.W.3d 752, 754 (Tex.

App.—Beaumont 2014, pet. denied).  See also Taylor v. Aspy, No.

04-21-00387-CV, 2023 WL 5257677, at *4 (Tex. App.—San Antonio Aug. 16,

2023, no pet. h.)

7



Rule 91a as Applied to this Case

"When I use a word," Humpty Dumpty said, in a
rather scornful tone, "it means what I choose it to mean -
neither more nor less."  "The question is," said Alice,
"whether you can make words mean so many things." 2

When a contract uses the phrase "open a food business," 
it should be construed to mean what it plainly says—neither more nor less. 

The Intellectual Property Agreement contains a covenant not to "open a

food business. [Appx. 045]  This provision is a restriction on competition but it is

not a broad covenant prohibiting competitive activity.  The Agreement does not

prohibit "direct or indirect" competition, prohibit Sal from assisting others to

compete, or prohibit Sal from leasing property to a competing food business.  The

fact that the restriction as agreed does not indirectly protect Vitela from

competition by Jerry is not a basis for expanding the restriction beyond its plain

meaning.

In determining this case, the Court is confronted by the question of whether

the Plaintiff has properly pleaded facts which, if true, would establish that Sal

Mazzamuto "[opened] a food business." If the plausibly pleaded acts of Sal cannot

be interpreted to allege the opening a food business, then the contract claims,

2 See Parker B. Potter, Jr., If  Humpty Dumpty Had Sat on the Bench . . .: An
Eggheaded Approach to Legal Lexicography, 30 WHITTIER L. REV. 367, 369 (2009).
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declaratory judgment claims, and the conspiracy claims cannot survive. 3

Contractual Interpretation

Courts endeavor to discern the parties' intent from the words expressed in

the writing as a whole and to give words used therein their ordinary meaning. In re

G.D.H., 366 S.W.3d 766, 769 (Tex. App.—Amarillo 2012, no pet.).  The meaning

of a written contract is a question of law for the Court, BlueStone Nat. Res. II, LLC

v. Randle, 620 S.W.3d 380, 387 (Tex. 2021).  The application of the law to the

facts of a case is also a question of law for the Court. See Brown v. Gen. Brick

Sales Co., Inc., 39 S.W.3d 291, 294 (Tex. App.—Fort Worth 2001, no pet.)

In this case Vitela adequately pleads the following relevant facts:

1) Sal (or Totomazza) purchased a building that had been
previously operated by someone as a restaurant;

2) Sal made improvements to the building; and,

3 The Intellectual Property Agreement did not contain any limitation on the time
period in which Sal could not open a food business. [Appx. 043-048] 

TEX. BUS. & COMM. CODE §15.50 (a) provides

. . . a covenant not to compete is enforceable if it is ancillary to or part of an

otherwise enforceable agreement at the time the agreement is made to the extent

that it contains limitations as to time, geographical area, and scope of activity to

be restrained that are reasonable and do not impose a greater restraint than is

necessary to protect the goodwill or other business interest of the promisee.

[emphasis added]
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3) Sal's brother (or this entity) began operating a restaurant
in Sal's building.

For context, the following facts are supported by the contents of Vitela's

Amended Petition:

1) Sal bought the building as an investment; and,

2) Jerry is not an officer, director, or shareholder of Totmazza, Inc. but
is a tenant.

The Amended Petition contains no factual pleading supporting any of the

following:

1) that Sal owned a financial interest in the business operated in his
building by Jerry;

2) that Sal participated in any way in the operation of Jerry's restaurant
business other than being the landlord;

3) that Sal competed with Vitela in a food business;4

4) that Jerry's competition with Vitela violated any agreement between
Jerry and Vitela; or,

4Agreements in restraint of trade are unlawful. TEX. BUS. & COMM. CODE §15.05 (a). The
provision of the Intellectual Property Agreement restricting Sal from opening a food business can
be legally justified to protect a legitimate interest of Vitela. TEX. BUS. & COMM. CODE §15.51(a).
Under the facts of this case, the only legitimate protectable interest which Vitela had was the
protection of the interest in the name "One Guy from Italy."  There is no claim that Sal has
improperly used that name, but more importantly, there is no factual pleading that Sal competed
with Vitela in a way that interfered with the goodwill attached to the name "One Guy from Italy." 
Vitela only claims that Sal assisted Jerry in unquestionably legal competition with Vitela.  It is
clear that Vitela seeks to quash Jerry's competition, not Sal's.

10



5) that Sal started, established, or engaged in any food business after
signing the Intellectual Property Agreement; or,

6) facts, as opposed to conclusory allegations, that Sal opened a food
business after the Intellectual Property Agreement was signed.

Neither the conclusory statements made in the pleadings, for example ¶ 10

of the Amended Petition ("Sal admitted that he opened a food business . . ."), nor

the [t]hreadbare recitals of the elements of an implausible fraud claim in ¶ 36 of

the Amended Petition, are sufficient allegations for the purpose of Rule 91a.  See

discussion supra.  Under the properly pleaded facts, there is neither a plausible

factual allegation made that Sal "opened a food business" nor a reasonable

inference supporting that conclusion.  

The Role of Inference

Black's Law Dictionary (11th ed. 2019) defines "inference," when used as a

noun, as "[a] conclusion reached by considering other facts and deducing a logical

consequence from them."

An ultimate fact may be established by circumstantial evidence, but
the circumstances relied upon must have probative force sufficient to
constitute a basis of legal inference. It is not enough that the facts
raise a mere surmise or suspicion of the existence of the fact or permit
a purely speculative conclusion. The circumstances relied on must be
of such a character as to be reasonably satisfactory and convincing,
and must not be equally consistent with the non-existence of the
ultimate fact.
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Roth v. FFP Operating Partners, L.P., 994 S.W.2d 190, 197 (Tex.App.—Amarillo

1999, pet. denied).  “When circumstances are consistent with either of two facts

and nothing shows that one is more probable than the other, neither fact can be

inferred.” Litton Indus. Prods., Inc. v. Gammage, 668 S.W.2d 319, 324

(Tex.1984).  A vital fact, essential to establishing legal elements for recovery may

not be established by “piling inference upon inference.” Schlumberger Well Sur.

Corp. v. Nortex Oil & G. Corp., 435 S.W.2d 854, 858 (Tex.1968). 

Any conclusion inferred from the fact that Sal owned a restaurant building

and, therefore, he "opened a food business" is one based on conjecture or

speculation.  The mere fact that owning the building is consistent (or not

inconsistent) with the conclusion advanced does not make the inference

reasonable.  The inferred conclusion must be deducible from the facts, not merely

consistent with them.   See Alabama Power Co. v. Robinson, 447 So. 2nd 148,

153-54 (Ala. 1983).  See also Valdez v. Lyman-Roberts Hospital, Inc., 638 S.W.2d

111, 114-15 (Tex.App.-Corpus Christi-Edinburg 1982, writ ref'd n.r.e.)(possible

cause not evidence of medical causation in the absence of other explanations).

An inference is not reasonable if it is premised on mere
suspicion, as “some suspicion linked to other suspicion produces only
more suspicion, which is not the same as some evidence.” Suarez,
465 S.W.3d at 634. Nor is an inference reasonable if it is susceptible
to multiple, equally probable inferences, requiring the fact finder to
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guess to reach a conclusion. Id. at 634; *821 Smith v. Landry's Crab
Shack, Inc., 183 S.W.3d 512, 514 (Tex.App.—Houston [14th Dist.]
2006, no pet.). An inference stacked only on other inferences is not
legally sufficient evidence. Marathon Corp. v. Pitzner, 106 S.W.3d
724, 728 (Tex.2003).

Alarcon v. Alcolac Inc., 488 S.W.3d 813, 820–21 (Tex. App.—Houston [14th

Dist.] 2016, pet. denied).  Pleading facts indicating that something is possible does

not give rise to a reasonable inference that an act occurred.  It establishes

possibility—not plausibility.

It cannot be reasonably inferred that Sal "opened a food business" because

he bought a building and equipment suitable for use as a restaurant even though it

might be consistent with an intention to open a restaurant because it does not, in

and of itself, constitute proof or provide the basis for a logical or reasonable

deduction that Sal opened a restaurant.  Even if a reasonable deduction could be

drawn from that conduct, in context of the circumstances that can be gleaned from

Vitela's amended petition, this conduct is more susceptible to the inference that the

property was being prepared for rental, keeping in mind that Sal testified that he

bought the property as an investment, that he referred to Jerry as a tenant, and

Jerry was the operator of the restaurant on the property. [Appx. 053-054, 055] 
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There is no pleading of any facts to show that the probable deduction from

that activity was that Sal entered the "food business."  In fact, the record only

shows that Sal intended the purchase as an investment and that Jerry was intended

to be Sal's tenant and that Jerry operated the restaurant.

The commonly known fact that many persons own real property for

investment purposes and lease it to tenants for operation of the tenant's businesses

is a fact which is subject to judicial notice. A court may take judicial notice of

"facts generally known within the trial court's territorial jurisdiction." TEX. R. Ev.

201 (b)(1).

CONCLUSION AND PRAYER

Properly interpreted under the rules of construction, none of the conduct

which was pleaded, even if true, would be violative of the Intellectual Property

Agreement.  Therefore, the Trial Court erred by denying Relator’s motion to

dismiss.
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THEREFORE, Relator prays that the Court of Appeals grant a writ of

mandamus commanding the Trial Court to grant Relator’s 91a motion.  Relator

further prays for general relief.

RESPECTFULLY SUBMITTED,

BOERNER, DENNIS & FRANKLIN, PLLC
Attorneys at Law
P. O. Box 1738
Lubbock, Texas 79408-1738
(806) 763-0044
(806) 763-2084 (fax)

    /s/ Don C. Dennis           

Don C. Dennis
SBN 05749400
Email: dcdennis@bdflawfirm.com

Orion Hutchin
SBN 24122288
Email: ohutchim@bdflawfirm.com

ATTORNEYS FOR RELATOR,
SALVATORE MAZZAMUTO
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TEX. R. APP. P. 52.3(J) CERTIFICATION

I have reviewed the petition and concluded that every factual statement in the
petition is supported by competent evidence included in the appendix or record, as
required by TEX. R. APP. P. 52.3(j)

    /s/ Don C. Dennis           

RULE 9.4(I) CERTIFICATION

Relying on the word count function in the word processing software used to
produce this document, I certify that the number of words in this brief (excluding
any caption, identity of parties and counsel, statement regarding oral argument,
table of contents, index of authorities, statement of the case, statement of issues
presented, statement of jurisdiction, statement of procedural history, signature,
proof of service, certification, certificate of compliance, and appendix) is 2691.
words.

    /s/ Don C. Dennis           
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Certificate of Service

I hereby certify that on October 11, 2023, I electronically filed the foregoing
document with the clerk of the Court stated above.  I further certify that the following
attorneys of record have been contemporaneously served through the Court's electronic
filing system:

The Honorable Les Hatch
Judge, 237th  District Court of Lubbock County
904 Broadway, Suite 606
Lubbock, Texas 79401

above also served by regualr mail

Fernando M. Bustos
Deirdre Kelly Trotter
BUSTOS LAW FIRM, P.C.
P. O. Box 1980
Lubbock, Texas 79408

    /s/ Don C. Dennis         
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FOR THE SEVENTH JUDICIAL DISTRICT

AMARILLO, TEXAS

___________________________________
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LUBBOCK COUNTY HOSPITAL DISTRICT
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___________________________________

The Honorable William C. Sowder, Judge
99th District Court of Lubbock County, Texas, Respondent
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§ 15.50. Criteria for Enforceability of Covenants Not to Compete, TX BUS & COM § 15.50

 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 1

KeyCite Yellow Flag - Negative Treatment
 Proposed Legislation

Vernon's Texas Statutes and Codes Annotated
Business and Commerce Code (Refs & Annos)

Title 2. Competition and Trade Practices
Chapter 15. Monopolies, Trusts and Conspiracies in Restraint of Trade (Refs &
Annos)

Subchapter E. Covenants Not to Compete (Refs & Annos)

V.T.C.A., Bus. & C. § 15.50

§ 15.50. Criteria for Enforceability of Covenants Not to Compete

Effective: September 1, 2009
Currentness

(a) Notwithstanding Section 15.05 of this code, and subject to any applicable provision of
Subsection (b), a covenant not to compete is enforceable if it is ancillary to or part of an otherwise
enforceable agreement at the time the agreement is made to the extent that it contains limitations
as to time, geographical area, and scope of activity to be restrained that are reasonable and do not
impose a greater restraint than is necessary to protect the goodwill or other business interest of
the promisee.

(b) A covenant not to compete relating to the practice of medicine is enforceable against a person
licensed as a physician by the Texas Medical Board if such covenant complies with the following
requirements:

(1) the covenant must:

(A) not deny the physician access to a list of his patients whom he had seen or treated within
one year of termination of the contract or employment;

(B) provide access to medical records of the physician's patients upon authorization of the
patient and any copies of medical records for a reasonable fee as established by the Texas
Medical Board under Section 159.008, Occupations Code; and
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§ 15.50. Criteria for Enforceability of Covenants Not to Compete, TX BUS & COM § 15.50

 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 2

(C) provide that any access to a list of patients or to patients' medical records after termination
of the contract or employment shall not require such list or records to be provided in a format
different than that by which such records are maintained except by mutual consent of the
parties to the contract;

(2) the covenant must provide for a buy out of the covenant by the physician at a reasonable
price or, at the option of either party, as determined by a mutually agreed upon arbitrator or,
in the case of an inability to agree, an arbitrator of the court whose decision shall be binding
on the parties; and

(3) the covenant must provide that the physician will not be prohibited from providing
continuing care and treatment to a specific patient or patients during the course of an acute
illness even after the contract or employment has been terminated.

(c) Subsection (b) does not apply to a physician's business ownership interest in a licensed hospital
or licensed ambulatory surgical center.

Credits
Added by Acts 1989, 71st Leg., ch. 1193, § 1, eff. Aug. 28, 1989. Amended by Acts 1993, 73rd
Leg., ch. 965, § 1, eff. Sept. 1, 1993; Acts 1999, 76th Leg., ch. 1574, § 1, eff. Sept. 1, 1999; Acts
2001, 77th Leg., ch. 1420, § 14.729, eff. Sept. 1, 2001; Acts 2009, 81st Leg., ch. 971, § 1, eff.
Sept. 1, 2009.
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 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 1

Vernon's Texas Statutes and Codes Annotated
Business and Commerce Code (Refs & Annos)

Title 2. Competition and Trade Practices
Chapter 15. Monopolies, Trusts and Conspiracies in Restraint of Trade (Refs &
Annos)

Subchapter E. Covenants Not to Compete (Refs & Annos)

V.T.C.A., Bus. & C. § 15.51

§ 15.51. Procedures and Remedies in Actions to Enforce Covenants Not to Compete

Currentness

(a) Except as provided in Subsection (c) of this section, a court may award the promisee under a
covenant not to compete damages, injunctive relief, or both damages and injunctive relief for a
breach by the promisor of the covenant.

(b) If the primary purpose of the agreement to which the covenant is ancillary is to obligate
the promisor to render personal services, for a term or at will, the promisee has the burden
of establishing that the covenant meets the criteria specified by Section 15.50 of this code. If
the agreement has a different primary purpose, the promisor has the burden of establishing that
the covenant does not meet those criteria. For the purposes of this subsection, the “burden of
establishing” a fact means the burden of persuading the triers of fact that the existence of the fact
is more probable than its nonexistence.

(c) If the covenant is found to be ancillary to or part of an otherwise enforceable agreement but
contains limitations as to time, geographical area, or scope of activity to be restrained that are not
reasonable and impose a greater restraint than is necessary to protect the goodwill or other business
interest of the promisee, the court shall reform the covenant to the extent necessary to cause the
limitations contained in the covenant as to time, geographical area, and scope of activity to be
restrained to be reasonable and to impose a restraint that is not greater than necessary to protect
the goodwill or other business interest of the promisee and enforce the covenant as reformed,
except that the court may not award the promisee damages for a breach of the covenant before
its reformation and the relief granted to the promisee shall be limited to injunctive relief. If the
primary purpose of the agreement to which the covenant is ancillary is to obligate the promisor
to render personal services, the promisor establishes that the promisee knew at the time of the
execution of the agreement that the covenant did not contain limitations as to time, geographical
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area, and scope of activity to be restrained that were reasonable and the limitations imposed a
greater restraint than necessary to protect the goodwill or other business interest of the promisee,
and the promisee sought to enforce the covenant to a greater extent than was necessary to protect
the goodwill or other business interest of the promisee, the court may award the promisor the
costs, including reasonable attorney's fees, actually and reasonably incurred by the promisor in
defending the action to enforce the covenant.

Credits
Added by Acts 1989, 71st Leg., ch. 1193, § 1, eff. Aug. 28, 1989. Amended by Acts 1993, 73rd
Leg., ch. 965, § 2, eff. Sept. 1, 1993.
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Rule 91a. Dismissal of Baseless Causes of Action, TX R RCP Rule 91a

 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 1

Vernon's Texas Rules Annotated
Texas Rules of Civil Procedure

Part II. Rules of Practice in District and County Courts
Section 4. Pleading

C. Pleadings of Defendant

TX Rules of Civil Procedure, Rule 91a

Rule 91a. Dismissal of Baseless Causes of Action

Currentness

91a.1 Motion and Grounds. Except in a case brought under the Family Code or a case governed
by Chapter 14 of the Texas Civil Practice and Remedies Code, a party may move to dismiss a
cause of action on the grounds that it has no basis in law or fact. A cause of action has no basis
in law if the allegations, taken as true, together with inferences reasonably drawn from them, do
not entitle the claimant to the relief sought. A cause of action has no basis in fact if no reasonable
person could believe the facts pleaded.

91a.2 Contents of Motion. A motion to dismiss must state that it is made pursuant to this rule,
must identify each cause of action to which it is addressed, and must state specifically the reasons
the cause of action has no basis in law, no basis in fact, or both.

91a.3 Time for Motion and Ruling. A motion to dismiss must be:

(a) filed within 60 days after the first pleading containing the challenged cause of action is
served on the movant;

(b) filed at least 21 days before the motion is heard; and

(c) granted or denied within 45 days after the motion is filed.

91a.4 Time for Response. Any response to the motion must be filed no later than 7 days before
the date of the hearing.
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91a.5 Effect of Nonsuit or Amendment; Withdrawal of Motion.

(a) The court may not rule on a motion to dismiss if, at least 3 days before the date of the hearing,
the respondent files a nonsuit of the challenged cause of action, or the movant files a withdrawal
of the motion.

(b) If the respondent amends the challenged cause of action at least 3 days before the date of
the hearing, the movant may, before the date of the hearing, file a withdrawal of the motion or
an amended motion directed to the amended cause of action.

(c) Except by agreement of the parties, the court must rule on a motion unless it has been
withdrawn or the cause of action has been nonsuited in accordance with (a) or (b). In ruling
on the motion, the court must not consider a nonsuit or amendment not filed as permitted by
paragraphs (a) or (b).

(d) An amended motion filed in accordance with (b) restarts the time periods in this rule.

91a.6 Hearing; No Evidence Considered. Each party is entitled to at least 14 days' notice of the
hearing on the motion to dismiss. The court may, but is not required to, conduct an oral hearing
on the motion. Except as required by 91a.7, the court may not consider evidence in ruling on the
motion and must decide the motion based solely on the pleading of the cause of action, together
with any pleading exhibits permitted by Rule 59.

91a.7 Award of Costs and Attorney Fees. Except in an action by or against a governmental entity
or a public official acting in his or her official capacity or under color of law, the court may award
the prevailing party on the motion all costs and reasonable and necessary attorney fees incurred
with respect to the challenged cause of action in the trial court. Any award of costs or fees must
be based on evidence.

91a.8 Effect on Venue and Personal Jurisdiction. This rule is not an exception to the pleading
requirements of Rules 86 and 120a, but a party does not, by filing a motion to dismiss pursuant
to this rule or obtaining a ruling on it, waive a special appearance or a motion to transfer venue.
By filing a motion to dismiss, a party submits to the court's jurisdiction only in proceedings on the
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motion and is bound by the court's ruling, including an award of attorney fees and costs against
the party.

91a.9 Dismissal Procedure Cumulative. This rule is in addition to, and does not supersede or
affect, other procedures that authorize dismissal.

Credits
Adopted by order of Feb. 12, 2013, eff. March 1, 2013. Amended by order of July 11, 2019, eff.
Sept. 1, 2019.
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